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§300.600

(D) The State’s hearing procedures
under §§300.507-300.5611 and 300.520-
300.528;

(3) A summary of all State and Fed-
eral monitoring reports, and State
complaint decisions (see §§300.660—
300.662) and hearing decisions (see
§§300.507-300.511 and  300.520-300.528),
issued within three years prior to the
date of the State’s request for a waiver
under this section, that includes any
finding that FAPE has not been avail-
able to one or more eligible children,
and evidence that FAPE is now avail-
able to all children addressed in those
reports or decisions; and

(4) Evidence that the State, in deter-
mining that FAPE is currently avail-
able to all eligible children with dis-
abilities in the State, has consulted
with the State advisory panel under
§300.650, the State’s parent training
and information center or centers, the
State’s protection and advocacy orga-
nization, and other organizations rep-
resenting the interests of children with
disabilities and their parents, and a
summary of the input of these organi-
zations.

(d) If the Secretary determines that
the request and supporting evidence
submitted by the State makes a prima
facie showing that FAPE is, and will
remain, available to all eligible chil-
dren with disabilities in the State, the
Secretary, after notice to the public
throughout the State, conducts a pub-
lic hearing at which all interested per-
sons and organizations may present
evidence regarding the following
issues:

(1) Whether FAPE is currently avail-
able to all eligible children with dis-
abilities in the State.

(2) Whether the State will be able to
ensure that FAPE remains available to
all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

(e) Following the hearing, the Sec-
retary, based on all submitted evi-
dence, will provide a waiver, in whole
or in part, for a period of one year if
the Secretary finds that the State has
provided clear and convincing evidence
that FAPE is currently available to all
eligible children with disabilities in
the State, and the State will be able to
ensure that FAPE remains available to
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all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

(f) A State may receive a waiver of
the requirement of section 612(a)(19)(A)
and §300.154(a) if it satisfies the re-
quirements of paragraphs (b) through
(e) of this section.

(g) The Secretary may grant subse-
quent waivers for a period of one year
each, if the Secretary determines that
the State has provided clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the
State have, and will continue to have
throughout the one-year period of the
waiver, FAPE available to them.

(Authority: 20 U.S.C. 1412(a)(18)(C), (19)(C)(ii)
and (E))

Subpart F—State Administration
GENERAL

§300.600 Responsibility for all edu-
cational programs.

(a) The SEA is responsible for ensur-
ing—

(1) That the requirements of this part
are carried out; and

(2) That each educational program
for children with disabilities adminis-
tered within the State, including each
program administered by any other
State or local agency—

(i) Is under the general supervision of
the persons responsible for educational
programs for children with disabilities
in the SEA; and

(ii) Meets the education standards of
the SEA (including the requirements of
this part).

(b) The State must comply with para-
graph (a) of this section through State
statute, State regulation, signed agree-
ment between respective agency offi-
cials, or other documents.

(c) Part B of the Act does not limit
the responsibility of agencies other
than educational agencies for providing
or paying some or all of the costs of
FAPE to children with disabilities in
the State.

(d) Notwithstanding paragraph (a) of
this section, the Governor (or another
individual pursuant to State law) may
assign to any public agency in the
State the responsibility of ensuring
that the requirements of Part B of the
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Act are met with respect to students
with disabilities who are convicted as
adults under State law and incarcer-
ated in adult prisons.

(Authority: 20 U.S.C. 1412(a)(11))

§300.601 Relation of Part B to other
Federal programs.

Part B of the Act may not be con-
strued to permit a State to reduce
medical and other assistance available
to children with disabilities, or to alter
the eligibility of a child with a dis-
ability, under title V (Maternal and
Child Health) or title XIX (Medicaid) of
the Social Security Act, to receive
services that are also part of FAPE.

(Authority: 20 U.S.C. 1412(e))

§300.602

(a) Bach State may retain not more
than the amount described in para-
graph (b) of this section for administra-
tion in accordance with §§300.620 and
300.621 and other State-level activities
in accordance with §300.370.

(b) For each fiscal year, the Sec-
retary determines and reports to the
SEA an amount that is 25 percent of
the amount the State received under
this section for fiscal year 1997, cumu-
latively adjusted by the Secretary for
each succeeding fiscal year by the less-
er of—

(1) The percentage increase, if any,
from the preceding fiscal year in the
State’s allocation under section 611 of
the Act; or

(2) The rate of inflation, as measured
by the percentage increase, if any,
from the preceding fiscal year in the
Consumer Price Index For All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor.

(Authority: 20 U.S.C. 1411(f)(1)(A) and (B))

State-level activities.

USE OF FUNDS

§300.620 Use of funds for State admin-
istration.

(a) For the purpose of administering
Part B of the Act, including section 619
of the Act (including the coordination
of activities under Part B of the Act
with, and providing technical assist-
ance to, other programs that provide
services to children with disabilities)—
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§300.622

(1) Each State may use not more
than twenty percent of the maximum
amount it may retain under §300.602(a)
for any fiscal year or $500,000 (adjusted
by the cumulative rate of inflation
since fiscal year 1998, as measured by
the percentage increase, if any, in the
Consumer Price Index For All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor), whichever is greater; and

(2) Each outlying area may use up to
five percent of the amount it receives
under this section for any fiscal year or
$35,000, whichever is greater.

(b) Funds described in paragraph (a)
of this section may also be used for the
administration of Part C of the Act, if
the SEA is the lead agency for the
State under that part.

(Authority: 20 U.S.C. 1411(£)(2))

§300.621 Allowable costs.

(a) The SEA may use funds under
§300.620 for—

(1) Administration of State activities
under Part B of the Act and for plan-
ning at the State level, including plan-
ning, or assisting in the planning, of
programs or projects for the education
of children with disabilities;

(2) Approval, supervision, moni-
toring, and evaluation of the effective-
ness of local programs and projects for
the education of children with disabil-
ities;

(3) Technical assistance to LEAs with
respect to the requirements of Part B
of the Act;

(4) Leadership services for the pro-
gram supervision and management of
special education activities for chil-
dren with disabilities; and

(5) Other State leadership activities
and consultative services.

(b) The SEA shall use the remainder
of its funds under §300.620 in accord-
ance with §300.370.

(Authority: 20 U.S.C. 1411(£)(2))

§300.622 Subgrants to LEAs for capac-
ity-building and improvement.

In any fiscal year in which the per-
centage increase in the State’s alloca-
tion under 611 of the Act exceeds the
rate of inflation (as measured by the
percentage increase, if any, from the
preceding fiscal year in the Consumer



§300.623

Price Index For All Urban Consumers,
published by the Bureau of Labor Sta-
tistics of the Department of Labor),
each State shall reserve, from its allo-
cation under 611 of the Act, the amount
described in §300.623 to make subgrants
to LEAs, unless that amount is less
than $100,000, to assist them in pro-
viding direct services and in making
systemic change to improve results for
children with disabilities through one
or more of the following:

(a) Direct services, including alter-
native programming for children who
have been expelled from school, and
services for children in correctional fa-
cilities, children enrolled in State-op-
erated or State-supported schools, and
children in charter schools.

(b) Addressing needs or carrying out
improvement strategies identified in
the State’s Improvement Plan under
subpart 1 of Part D of the Act.

(c) Adopting promising practices,
materials, and technology, based on
knowledge derived from education re-
search and other sources.

(d) Establishing, expanding, or imple-
menting interagency agreements and
arrangements between LEAs and other
agencies or organizations concerning
the provision of services to children
with disabilities and their families.

(e) Increasing cooperative problem-
solving between parents and school
personnel and promoting the use of al-
ternative dispute resolution.

(Authority: 20 U.S.C. 1411()(49)(A))

§300.623 Amount required for sub-
grants to LEAs.

For each fiscal year, the amount re-
ferred to in §300.622 is—

(a) The maximum amount the State
was allowed to retain under §300.602(a)
for the prior fiscal year, or, for fiscal
year 1998, 25 percent of the State’s allo-
cation for fiscal year 1997 under section
611; multiplied by

(b) The difference between the per-
centage increase in the State’s alloca-
tion under this section and the rate of
inflation, as measured by the percent-
age increase, if any, from the preceding
fiscal year in the Consumer Price Index
For All Urban Consumers, published by
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the Bureau of Labor Statistics of the
Department of Liabor.

(Authority: 20 U.S.C. 1411(H)(H)(B))

§300.624 State discretion in awarding
subgrants.

The State may establish priorities in
awarding subgrants under §300.622 to
LEAs competitively or on a targeted
basis.

(Authority: 20 U.S.C. 1411(f)(4)(A))
STATE ADVISORY PANEL

§300.650 Establishment
panels.

(a) Each State shall establish and
maintain, in accordance with §§300.650—
300.653, a State advisory panel on the
education of children with disabilities.

(b) The advisory panel must be ap-
pointed by the Governor or any other
official authorized under State law to
make those appointments.

(c) If a State has an existing advisory
panel that can perform the functions in
§300.652, the State may modify the ex-
isting panel so that it fulfills all of the
requirements of §§300.650-300.653, in-
stead of establishing a new advisory
panel.

(Authority: 20 U.S.C. 1412(a)(21)(A))

of advisory

§300.651 Membership.

(a) General. The membership of the
State advisory panel must consist of
members appointed by the Governor, or
any other official authorized under
State law to make these appointments,
that is representative of the State pop-
ulation and that is composed of indi-
viduals involved in, or concerned with
the education of children with disabil-
ities, including—

(1) Parents of children with disabil-
ities;

(2) Individuals with disabilities;

(3) Teachers;

(4) Representatives of institutions of
higher education that prepare special
education and related services per-
sonnel;

(5) State and local education offi-
cials;

(6) Administrators of programs for
children with disabilities;

(7 Representatives of other State
agencies involved in the financing or
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delivery of related services to children
with disabilities;

(8) Representatives of private schools
and public charter schools;

(9) At least one representative of a
vocational, community, or business or-
ganization concerned with the provi-
sion of transition services to children
with disabilities; and

(10) Representatives from the State
juvenile and adult corrections agen-
cies.

(b) Special rule. A majority of the
members of the panel must be individ-
uals with disabilities or parents of chil-
dren with disabilities.

(Authority: 20 U.S.C. 1412(a)(21)(B) and (C))

§300.652 Advisory panel functions.

(a) General. The State advisory panel
shall—

(1) Advise the SEA of unmet needs
within the State in the education of
children with disabilities;

(2) Comment publicly on any rules or
regulations proposed by the State re-
garding the education of children with
disabilities;

(3) Advise the SEA in developing
evaluations and reporting on data to
the Secretary under section 618 of the
Act;

(4) Advise the SEA in developing cor-
rective action plans to address findings
identified in Federal monitoring re-
ports under Part B of the Act; and

(5) Advise the SEA in developing and
implementing policies relating to the
coordination of services for children
with disabilities.

(b) Advising on eligible students with
disabilities in adult prisons. The advisory
panel also shall advise on the edu-
cation of eligible students with disabil-
ities who have been convicted as adults
and incarcerated in adult prisons, even
if, consistent with §300.600(d), a State
assigns general supervision responsi-
bility for those students to a public
agency other than an SEA.

(Authority: 20 U.S.C. 1412(a)(21)(D))

§300.653 Advisory panel procedures.

(a) The advisory panel shall meet as
often as necessary to conduct its busi-
ness.

(b) By July 1 of each year, the advi-
sory panel shall submit an annual re-
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§300.660

port of panel activities and suggestions
to the SEA. This report must be made
available to the public in a manner
consistent with other public reporting
requirements of Part B of the Act.

(c) Official minutes must be kept on
all panel meetings and must be made
available to the public on request.

(d) All advisory panel meetings and
agenda items must be announced
enough in advance of the meeting to af-
ford interested parties a reasonable op-
portunity to attend. Meetings must be
open to the public.

(e) Interpreters and other necessary
services must be provided at panel
meetings for panel members or partici-
pants. The State may pay for these
services from funds under §300.620.

(f) The advisory panel shall serve
without compensation but the State
must reimburse the panel for reason-
able and necessary expenses for attend-
ing meetings and performing duties.
The State may use funds under §300.620
for this purpose.

(Authority: 20 U.S.C. 1412(a)(21))
STATE COMPLAINT PROCEDURES

§300.660 Adoption of State complaint
procedures.

(a) General. Bach SEA shall adopt
written procedures for—

(1) Resolving any complaint, includ-
ing a complaint filed by an organiza-
tion or individual from another State,
that meets the requirements of §300.662
by—

(i) Providing for the filing of a com-
plaint with the SEA; and

(ii) At the SEA’s discretion, pro-
viding for the filing of a complaint
with a public agency and the right to
have the SEA review the public agen-
cy’s decision on the complaint; and

(2) Widely disseminating to parents
and other interested individuals, in-
cluding parent training and informa-
tion centers, protection and advocacy
agencies, independent living centers,
and other appropriate entities, the
State’s procedures under §§300.660—
300.662.

(b) Remedies for denial of appropriate
services. In resolving a complaint in
which it has found a failure to provide
appropriate services, an SEA, pursuant



§300.661

to its general supervisory authority
under Part B of the Act, must address:
(1) How to remediate the denial of
those services, including, as appro-
priate, the awarding of monetary reim-
bursement or other corrective action
appropriate to the needs of the child;
and
(2) Appropriate future provision of
services for all children with disabil-
ities.
(Authority: 20 U.S.C. 1221e-3)

§300.661 Minimum State complaint
procedures.
(a) Time Ulimit; minimum procedures.

Each SEA shall include in its com-
plaint procedures a time limit of 60
days after a complaint is filed under
§300.660(a) to—

(1) Carry out an independent on-site
investigation, if the SEA determines
that an investigation is necessary;

(2) Give the complainant the oppor-
tunity to submit additional informa-
tion, either orally or in writing, about
the allegations in the complaint;

(3) Review all relevant information
and make an independent determina-
tion as to whether the public agency is
violating a requirement of Part B of
the Act or of this part; and

(4) Issue a written decision to the
complainant that addresses each alle-
gation in the complaint and contains—

(i) Findings of fact and conclusions;
and

(ii) The reasons for the SEA’s final
decision.

(b) Time extension; final decision; im-
plementation. The SEA’s procedures de-
scribed in paragraph (a) of this section
also must—

(1) Permit an extension of the time
limit under paragraph (a) of this sec-
tion only if exceptional circumstances
exist with respect to a particular com-
plaint; and

(2) Include procedures for effective
implementation of the SEA’s final de-
cision, if needed, including—

(i) Technical assistance activities;

(ii) Negotiations; and

(iii) Corrective actions to achieve
compliance.
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(c) Complaints filed under this section,
and due process hearings under §§300.507
and 300.520-300.528. (1) If a written com-
plaint is received that is also the sub-
ject of a due process hearing under
§300.507 or §§300.520-300.528, or contains
multiple issues, of which one or more
are part of that hearing, the State
must set aside any part of the com-
plaint that is being addressed in the
due process hearing, until the conclu-
sion of the hearing. However, any issue
in the complaint that is not a part of
the due process action must be resolved
using the time limit and procedures de-
scribed in paragraphs (a) and (b) of this
section.

(2) If an issue is raised in a complaint
filed under this section that has pre-
viously been decided in a due process
hearing involving the same parties—

(i) The hearing decision is binding;
and

(ii) The SEA must inform the com-
plainant to that effect.

(3) A complaint alleging a public
agency’s failure to implement a due
process decision must be resolved by
the SEA.

(Authority: 20 U.S.C. 1221e-3)

§300.662

(a) An organization or individual
may file a signed written complaint
under the procedures described in
§§300.660-300.661.

(b) The complaint must include—

(1) A statement that a public agency
has violated a requirement of Part B of
the Act or of this part; and

(2) The facts on which the statement
is based.

(c) The complaint must allege a vio-
lation that occurred not more than one
year prior to the date that the com-
plaint is received in accordance with
§300.660(a) unless a longer period is rea-
sonable because the violation is con-
tinuing, or the complainant is request-
ing compensatory services for a viola-
tion that occurred not more than three
years prior to the date the complaint is
received under §300.660(a).

(Authority: 20 U.S.C. 1221e-3)

Filing a complaint.
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